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As  this  is  written,  it  looks  as  if  debate 
will  begin  in  a  few  days  in  the  Uni  ted 
States  Senate  on  the  general  question  of 
limitations  on  the  President*s  power  to 
make  treaties  and  executive  agreements. 
The  argument  centers  on  two  resolutions. 
Senate  Joint  Resolution  1  was  originally 
introduced  by  Senator  Bricker,  and  later 
revised  by  the  Senate  Judiciary  Committee. 
A  substitute  for  S. J.Res.  1  was  introduced 
by  William  Knowland  of  California,  Senate 
Majority  Leader,  and  formally  supported  by 
the  President  on  July  22,  1953* 

Both  resolutions  take  the  form  of  proposed 
amendments  to  the  Constitution,  which  would 
have  to  be  approved  by  two-thirds  of  both 
the  Senate  and  the  House,  and  then  ratified 
by  36  states,  before  becoming  law.  Same  of 
those  who  have  sponsored  the  resolution 
have  done  so  f<r  the  purpose  of  encouraging 
debate  on  the  principles  involved,  and  have 
not  necessarily  committed  themselves  to 
vote  finally  for  either  resolution. 

THE  BRICKER  RESOLUTION 

Senator  Bricker 's  resolution  (originally 
sponsored  by  63  Senators,  3  of  whom  have 
since  died )  was  the  subject  of  extensive 
hearings  in  the  spring  of  1953  .The  stated 
intention  of  the  sponsors  is  to  prevent 
abuse  of  executive  powers  to  make  treaties 
and  international  agreements  which  would 
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deprive  Americans  of  their  fundamental 
constitutional  rights,  and  mi^t  invade 
powers  reserved  to  the  U8  states.  This 
fear  of  abuse  has  arisen  primarily  from 
activities  of  international  organizatojore 
particularly  in  the  field  of  human 
rights,  and  also  from  the  execution  of 
such  war-time  agreements  as  those  made 
at  Yalta  and  Potsdam. 

Arguments  for  the  Resolution 

In  the  words  of  Frank  Holraar^  a  f  o  rmer 
President  of  the  American  Bar  Association, 
and  at  present  one  of  the  most  active 
supporters  of  S, J.Res.  1: 

'internationalists  can  by  treaties  accomp¬ 
lish  the  following  resiilts:  change  our 
form  of  government  from  a  Republic  to  a 
socialistic  state;  0$  put  us  into  a  world 
government  without  the  people  passing  on 
the  question;  (c)  increase  the  powers  of 
the  states;  (d)  seriously  affect  our 
basic  individuaQ.  ri^ts." 

The  Resolution  Itself 

The  text  of  S.  J.  Res.  1,  as  favorably 
reported  to  the  Senate  by  the  Judiciary 
Conmittee,  follows: 

Section  1.  A  provision  of  a  treaty  ^hich 
conflicis  with  this  Constitution  snail 
no^  be  of  any  force  or  effect. 


A  brief  analysis  of  the  Bricker  and  Knowland  Resolutions  for  limiting 
the  treaty  powers  of  the  President.  While  recognizing  the  force  of 
some  of  the  arguments  for  the  amendment,  WE  RECOMMEND  STRONG  OPPOSITION 
to  the  Bricker  Resolution,  because  it  seems  to  be  a  serious  roadblock 
to  the  achievement  of  enforceable  disarmament  and  to  the  adequate  devel¬ 
opment  of  the  peace-making  functions  of  the  U  N,  and  to  the  fuller 
implementation  of  international  civil  rights. 

The  supporters  of  the  Bricker  Resolution  have  flooded  Congress  with 
messages.  We  reconmend  you  write  or  wire  immediately  your  opposition 
to  your  Senators  and  Representative,  to  President  Eisenhower  and 
Secretary  of  State  John  Foster  Dulles,  and  to  your  local  newspapers. 
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Section  2,  A  treaty  shall  become  effective 
as  internal  law  in  the  United  States  only- 
through  legislation  which  would  be  valid 
in  the  absense  of  a  treaty. 

(Sections  U  and  5  give  Congress  the  power 
to  enforce  the  article  and  provide  that  it 
mast  be  ratified  within  seven  years  after 
passage,  to  be  in  effect.) 

Advocates  of  the  Bricker  Resolution 

Leading  supporters  of  this  resolution  have 
been  the  House  of  Delegates  of  the  American 
Bar  Association;  the  National  Economic 
Council;  the  Committee  for  Constitutional 
Government;  the  U.S.  Chamber  of  Commerce; 
and  various  organizations  such  as  the 
Minute  Women  of  U.S. A.,  the  Daughters  of 
the  American  Revolution,  and  the  American 
Legion. 

In  general,  spokesmen  for  these  organiza¬ 
tions  have  indicated  confidence  in  the 
current  Administration,  and  have  admitted 
that  no  treaty  has  been  made  in  conflict 
with  the  Constitution  in  the  past.  However, 
they  have  pointed  out  that  for  156  years 
of  the  l6U  in  United  States  history  under 
the  present  Constitution,  the  U.S.  had  not 
been  a  member  of  an  international  organiz¬ 
ation  dealing  with  the  wide  variety  of  soc¬ 
ial,  economic,  cultural,  and  political 
questions  before  the  U.N.  today.  It  is 
interference  by  that  organization  in  dom¬ 
estic  affairs  which  is  feared. 

Administration  opposes  S.J.Res.l 

Both  Secretary  of  State  John  Foster  Dulles 
and  Attorney-General  Brownell  testified 
against  the  Bricker  Resolution.  In  hear¬ 
ings  before  the  Senate  Judiciary  Committee 
they  opposed  the  resolution  on  the  grounds 
that  it  could  hamper  the  President  and  the 
Department  of  State  in  negotiations. 

The  main  point  of  concern  expressed  by  Mu 
Dulles  in  the  hearings,  and  in  later 
statements,  centered  about  the  so-called 
"which  clause"  ,  which  provides  that  "a 
treaty  shall  beccxne  effective  as  internal 
law  in  the  United  States  only  through 
legislation  which  would  be  valid  in  the 
absense  of  a  treaty." 

Traditionally,  the  Presidents  treaty  power 
has  been  interpreted  by  the  Supreme  Court 
to  extend  to  areas  not  specifically  placed 
under  Federal  authority  in  the  Constitu¬ 
tion,  and  generally  reserved  to  the  States. 
Thus  treaties  have  been  made  in  exchange 


for  similar  privileges  granted  to  Ameri¬ 
cans  abroad,  they  cease  to  be  "domestic" 
and  become  international  matters. 

The  Court  has  justified  this  use  of  fed¬ 
eral  power,  by  saying  that  the  ability 
to  deal  with  domestic  matters  when  they 
enter  into  the  international  realm  is  an 
attribute  of  the  exercise  of  sovereignty 
itself,  and  is  rightly  held  by  the  Exec¬ 
utive  in  making  treaties. 

Senator  Bricker  has  protested  this  intei»- 
pr station  on  the  grounds  that  it  invades 
states’  rights.  He  cites  the  10th  amend¬ 
ment  to  the  Constitution,  which  provides 
that  "powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibi¬ 
ted  by  it  to  the  states,  are  reserved  to 
the  states  respectiveljj  or  to  the  people.  " 
The  Court  and  the  present  Administration 
have  taken  the  view  that  the  treaty  power 
is  separately  granted  to  the  Federal  gov¬ 
ernment,  and  covers  a  bread  range cf  leg¬ 
islation. 

The  "Which  Clause" 

If  the  "which  clause"  is  strictly  inter¬ 
preted,  no  treaty  will  become  effective 
in  the  United  States  if  (3)  it  deals  with 
a  subject  not  specifically  named  as  fall¬ 
ing  under  the  President’s  authority,  uriLsss 
(2)  it  happens  to  deal  with  something 
specifically  under  state  powers.  If  it 
is  clearly  within  the  state's  juriadLctacn, 
such  a  treaty  would  then  have  to  be  put 
into  effect  by  ratification  of  all  U8 
state  legislatures. 

Example:  If  the  U.S.  and  France  made  an 
agreement  to  let  each  other’s  citizens 
set  up  corporations  in  the  other  countrj^ 
under  the  provisions  of  Bricker ’s  amend¬ 
ment,  each  of  the  states  would  have  to 
pass  laws  agreeing  to  this  treatment  of 
French  citizens  in  the  United  States.  It 
mi^t  be  that  Delaware  would  agree,  but 
Indiana  would  not.  France  would  be  re¬ 
luctant  to  extend  privileges  to  United 
States'  citizens,  in  return  for  the 
privilege  in  only  a  part  of  this  country 
for  her  own  people. 

Disarmament  Endangered  by  S.J.Res.l 

A  similar  situation  might  arise,  should 
an  agreement  for  universal  disarmament 
be  reached  in  the  U  N.  If  this  agreement 
involved  inspection  within  the  agreeing 
countries,  some  states  might  object  to 
the  treaty.  Thus  the  United  States’  word 
might  only  hold  for  32ofU8  states. 
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It  would  be  very  unlikely  that  other  count¬ 
ries  would  agree  to  disarmament  under  such 
conditions • 

Sven  worse  than  the  pli^  of  treaties  which 
would  need  state  consent  would  be  the  sad 
state  of  a  subject  under  neither  federal 
nor  state  authority.  In  the  words  of  Arthur 
H.  Dean,  Deputy  to  the  Secretary  of  State 
in  preparation  for  the  Korean  conference 
a  "twilight  zone"  would  be  left  by  these 
overlapping  fields. 

KNOmND  RESOLUTION  INTRODUCED 

In  opposing  the  Bricker  Resolution,  and 
pointing  out  the  dangers  irtiich  might  arise 
if  it  were  passed.  Administration  spokes¬ 
men  nonetheless  irdicated  support  of  the  idea 
of  preventing  abuse  of  the  treaty  power, 
provided  a  resolution  could  be  drafted  with¬ 
out  the  faults  of  the  Bricker  Resolution. 

In  addition  to  objecting  to  the  "which 
clause"  concerning  treaties.  Secretary 
Dulles  protested  the  same  provisions  for 
executive  agreements  (Section  U)  •  His 
major  fear  was  that  the  Executive  would  be 
unnecessarily  hampered  in  his  ability  to 
negotiate  and  carry  out  a  policy  of 
international  leadership,  at  a  time  whai 
world  tensions  demand  such  leadership. 

As  a  result.  Senator  Knowland,  in  consult¬ 
ation  with  the  Administration,  introduced 
a  substitute  resolution  on  July  22,  1953 > 
which  contained  some  safeguards  without 
the  objectionable  features  mentioned  above. 
The  Knowland  Resolution  provides: 

Section  1.  A  provision  of  a  treaty  or 
other  international  agreement  which  con¬ 
flicts  with  the  Constitution  shall  not  be 
of  any  force  or  effect.  The  judicial  power 
of  the  United  States  shall  extend  to  all 
cases,  in  law  or  equity,  in  which  it  is 
claimed  that  the  conflict  described  in  this 
amendment  is  present. 

Section  2.  When  the  Senate  consents  to  the 
ratification  of  a  treaty,  the  vote  shall 
be  determined  by  yeas  and  nays  and  the 
names  of  the  persons  voting  for  and  againgb 
shall  be  entered  in  the  Journal  of  the  Sen¬ 
ate. 

Section  3>  When  the  Senate  so  provides  in 
its  consent  to  ratification,  a  treaty  shall 
be  entered  in  the  Journal  of  the  Senate. 

(Section  U  provides  for  ratification  by  3/U 
of  the  states  within  seven  years.) 


Provisions  of  Knowland *3  Resolution 

This  resolution,  in  effect,  provides  (1) 
that  a  majority  of  Senators  must  record 
their  vote  on  a  treaty  (so  that  a  few 
Senators  present  cannot  take  hasty  action) 
and  (2)  that  the  Senate  may  stipulate 
the  need  for  further  laws  being  passed 
as  a  condition  for  ratification.  This 
means  that  in  the  case  of  some  treaties 
the  Senate  might  require  further  Cong¬ 
ressional  action  to  make  them  into  laws 
within  the  United  States.  It  differs 
from  the  Bricker  Resolution  in  two  ways: 
first,  it  applies  only  to  treaties,  not 
to  executive  agreements,  and  second,  it 
provides  for  farther  Congressional  actiois 
on  some  treaties,  rather  than  for  such 
action  on  all  of  them,  plus  state  actdm 
for  some. 

Bricker *s  Criticism  of  the 
Knowland  Substitute 

Senator  Bricker  announced  his  opposition 
to  the  Knowland  resoOution  soon  after  its 
introduction.  He  said  it  failed  to  tadde 
the  basic  issues  which  prompted  him 
to  introduce  his  own  resolution. 

For  example,  in  discussing  Section  2,  he 
said  it  was  not  hasty  action  by  a  few 
Senators  he  feared  most  (a  fear  empha¬ 
sized  by  his  supporters  in  the  hearings). 
Rather,  his  fear  was  that  all  96  Sena¬ 
tors  might  approve  a  treaty,  not  realiz¬ 
ing  the  harmful  implications  it  could 
have  as  internal  law. 

Several  attempts  were  made  by  the  Ad¬ 
ministration  to  reach  an  agreement  with 
Senator  Bricker  before  Congress  opened 
on  January  6.  Neither  side  was  able  to 
meet  the  conditions  posed  by  the  other. 
As  a  result,  debate  will  probably  take 
place  between  three  main  groups  of  Sen¬ 
ators: 

(1)  Those  who  favor  the  Bricker  Resolu¬ 
tion  as  it  now  stands.  They  are  led  by 
Senator  Bricker  himself,  and  several  of 
the  original  sponsors; 

(2)  Those  who  support  the  ccmapromise 
resolution  offered  by  Senator  Knowland. 
This  includes  many  moderate  Senators 
and  the  Administration  itself, 

(3)  Those  who  oppose  both  the  Bricker 
and  Knowland  Resolutions. 


